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JURISDICTIONAL STATEMENT

This gpped arises from summary judgment entered in favor of
Defendants/Respondents Perry County Mutua Insurance Company and FMH Mutua
Insurance Company and againg Plantiff/Appelant Heether Blair on Plantiff’s action for
equitable garnishment to collect ajudgment entered on behdf of Plaintiff and againg an
dleged insured of Defendants in the amount of Two Hundred Thousand Dollars
($200,000.00). Legd File (hereinafter “LF’) 6-11. Heether Blair brought both the pending
auit and the underlying case on which she based her garnishment action in the Circuit Court
of Perry County, Missouri. LF at 6-11. Inthetrid court below, the Honorable John W.
Grimm entered summary judgment in favor of Respondents. Appendix a Al; LF at 287;
Seedso LF at 127-177. Appdlant filed her Notice of Apped in the time provided by law.
LF at 288-290.

The Missouri Court of Appedls, Eastern Didtrict, heard the appeal. After
withdrawing itsinitid Opinion, the Eagtern Didtrict issued its find Opinion affirming the
judgment of thetria court. Appendix at A2. The Court of Appeds, Eastern Digtrict, denied
plantiff’s Motion for Rehearing and Application to Transfer. Theresfter, this Court granted
plantiff’s Application for Trangfer filed with this Court. Asthe Opinion of the Missouri
Court of Appeds, Eagtern Didtrict, directly conflicts with an opinion of this Court, this
case fdls within the gppdlate jurisdiction of the Supreme Court of Missouri. Mo.Const.
Art. V, §10.

STATEMENT OF FACTS




This cause is before this Court following the grant of summary judgment in favor
of Respondents Perry County Mutud Insurance Company* and FMH Mutua Insurance
Company? in agarnishment action brought by Appellant Heather Blair in the Circuit Court
of Perry County. The garnishment action arose from injuries sustained by Heether Blar on
rea estate owned by Aileen Fiedler in Perry County Missouri. On October 21, 1998,
Heather fell from atreehouse located at Hilltop Trailer Court. LF at 6-12.

Heether Blair filed suit againgt Fiedler in the Circuit Court of Perry County,
Missouri.® LF at 30-33. Ogtensibly, Respondent PCMIC, in conjunction with Respondent
FMH, provided a policy of insuranceto Fiedler. LF at 147. However, both insurers denied
coverage on the basis of nonpayment of the policy premium. LF at 271, 273-275.*
Pursuant to Section 537.065, Heather contracted with Fiedler to limit her recovery to the
policy of insurance issued to Fiedler by Respondents. LF at 205-207; See Section 537.065

R.S.Mo. (2000). The Circuit Court of Perry County entered judgment against Fiedier in the

'Hereinafter “Respondent PCMIC.”

’Hereinafter “Respondent FMH.”

3Carla Snider, as Natural Mother and Next Friend of Heather Blair, a minor, v.
Aileen Fiedler, d/b/a Hilltop Trailer Court, Circuit Court of Perry County, Cause No.
CV799-150CC.

“Respondent PCMIC produced the correspondence cited hereinin response to a

Request for Production served upon Respondent PCMIC by Heather Blair. SeeLF at 216-

219, specificaly, Request No. 5.



amount of $200,000.00, but limited collection of the judgment to gpplicable insurance
proceeds. LF at 47-49, 141-143.
L The Paties

Appelant Heether Blair isanineyear old girl. LF at 141. In October 1998, Heather
Blair lived with her mother, Carla Snider, a Hilltop Trailer Court in Perry County,
Missouri. LF at 141. On October 21, 1998, Hesther fell from atreehouse located at
Hilltop Trailer Court. LF at 141. Asaresult of the fdl, Heather suffered afracture a C2
of her neck which required surgery and the placement of ahao vest to her head which
restricted the movement of Heather's neck and head while the fracture healed. LF at 142.

At thetime of thefdl, Aileen Fiedler owned, operated, and managed Hilltop Traller
Court. LF a 141. Prior to thefdl, Fiedler contracted with Respondents PCMIC and FMH
to provide apolicy of commercid ligbility insurance for Hilltop Traller Court. LF at 159-
177, 271-273; See dso Appendix. Respondents PCMIC and FMH are both a Missouri
Farmers Mutua Insurance Company authorized to sl policies of insurance in the State of
Missouri. LF at 7, 13, 18.
1.  ThePdlicy

In April 1998, Fiedler contracted with Respondents PCMIC and FMH for a policy of
commercid liability insurance for Hilltop Trailer Court in the amount of $300,000.00 per

person per occurrence.® LF at 159-177, 233-235, 271-273; See also Appendix at A17.

°Respondent PCMIC' s policy number was RUI-10147. LF at 105-106, 229-231,
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The policy was for aone year term dated April 3, 1998 through April 3, 1999 and premiums
were payable on aquarterly basis. LF at 271.
The palicy contained an endorsement regarding cancellation of the policy. LF at
176. The cancdlation provison contained in the policy required Respondents PCMIC and
FMH to provide ten (10) days written notice prior to the effectuation of cancellation of the
policy based on nonpayment of the premium. LF at 176. Specificaly, the provision stated:
“We may cancd this palicy or any of its parts by mailing or delivering
to the named insured a written notice before the cancellation is to take
effect. The notice must be given:
. Not less than 10 days before the cancdllation is to take effect
when the cancdllation is based upon one or more of the
following reasons.
a Nonpayment of premium .. .."
Additiondly, the endorsement required the notice of cancellation to state “the reasons for

cancdlation.” LF at 176.

233-235. Respondent FMH’s policy number was 4134. LF at 161.
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[1l.  Notice, Nonpayment of the Policy Premium, and the Injury of October 21, 1998

The third quarterly installment of the policy premium was due October 3, 1998.
Fedler did not pay the insurance premium by that date. LF at 128. On October 14, 1998,
Respondents mailed written notice to Fiedler stating the coverage on the policy had |gpsed
for nonpayment of the policy premium. LF at 273-274. Seven days later, on October 21,
1998, Hesther fel from the treehouse and suffered injury. LF at 141-142.

In their motion for summary judgment, Respondents claimed that a notice, titled
“Notice for Payment of Premium,” was mailed to Fiedler on September 14, 1998. LF at
128, 147-150. Titled smply “NOTICE OF PAYMENT DUE,” the assessment notice filed
with the trid court and dlegedly sent to Fiedler indicates “BILLED ANNUALLY.”
Without dispute, Respondents billed the policy here on aquarterly bass. Additiondly, the
word “cancelation” cannot be found on the purported notice.  Fiedler denied receipt of any
notice regarding the ingtalment premium in the underlying persond injury case. LF at
283-284, 286.

1IV. Procedurd History before the Trid Court

Hesther Blair filed suit againgt Aileen Fedler and the parties contracted to limit
recovery to the policy of insurance issued to Fiedler by Respondents PCMIC and FMH.
Thereefter, Heather filed a Petition for Equitable Garnishment againgt Respondents
aleging aligbility insurance policy was in full force and effect that insured Fedler againgt

the losses and damage assessed in the underlying persond injury suit. LF at 128. The
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parties filed opposing motions for summary judgment.® See LF at 23-29, 127-130. The
Honorable John W. Grimm granted the motion for summary judgment filed by Respondents
and denied that filed by Heather. LF at 287. In so doing, thetrial court did not set forth in
its Order findings of fact or reasons for granting Respondents motion for summary

judgment. LF at 287; See Appendix at Al.

®*Respondents did not, ither in their Motion for Summary Judgment or their
response to the motion of Heether Blair, dispute that their insurance coverage would have
covered the injury suffered by Heather absent their contention that the coverage was not in
effect a the time of the injury due to nonpayment of the policy premium. See LF at 102-

114, 127-130.
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POINTSRELIED ON

Thetrial court erred in granting summary judament because thetrial court

erred in holding that an assessment notice allegedly mailed prior to the

unequivocal act of nonpayment of premium served as sufficient noticeto

cancd an insurance policy for nonpayment of the policy premium on the

premium duedatein that an insurer must strictly comply with the

contractual reguirements set forth in the insurance policy and, here, the

policy contained a cancellation provision directing that the insurer must

provide written notice not lessthan ten days before cancellation isto take

effect when the cancdllation is based upon nonpayment of the premium.

Mdinv. Netherlands Ins. Co., 219 SW. 143 (Mo.App. 1920)

Dychev. Bodtian, 229 SW.2d 25 (Mo.App. 1950)

MFEA Mut. Ins. Co. v. Southwest Baptist College, Inc., 381 S.W.2d 797

(Mo. 1964)

Safeco Ins. Co. of Americav. Stone & Sons, Inc., 822 S.W.2d 565

(Mo.App.E.D. 1992)
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Thetrial court erred in granting Respondents summary judgment because the

trial court improperly held that Respondents possessed no duty to pay any

benefit under the policy due merdy to thefailure of Aileen Fiedler to pay the

quarterly installment of the policy premium in that (1) the insurance policy

contained a cancellation provision with which Respondentsfailed to strictly

comply and (2) an insurance policy “terminates’ at the expiration of the

policy by lapse of the policy period and. here, the policy wasfor a one year

term expiring in April 1999, nearly six months after the occurrenceinvolving

Heather Blair.

Dychev. Bodian, 229 SW.2d 25 (Mo.App. 1950)

MFEA Mut. Ins. Co. v. Southwest Baptist College, Inc., 381 S.W.2d 797

(Mo. 1964)

Waynesville Sec. Bank v. Stuyvesant Ins. Co., 499 SW.2d 218 (Mo.App. 1973)

Safeco Ins. Co. of Americav. Stone & Sons, Inc., 822 S.W.2d 565

(Mo.App.E.D. 1992)
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Thetrial court erred in granting Respondents summary judgment because

ther e exists a genuine issue of material fact regar ding whether Respondents

mailed notice of cancellation to Aileen Fiedler in September 1998 in that (1)

the assessment notice does not unconditionally provide notice of cancellation

on the basis of nonpayment of policy premium. (2) Aileen Fiedler testified

that she received no such notice, and (3) the affidavit filed by Respondentsto

support their contention of proof of mailing of the assessment notice failed to

comply with the requirement of Rule 74.04(e) requiring the attachment or

smultaneous service of sworn or certified copies of all documentsreferred to

in the affidavit.

Ireland v. Mfrs. & Merchants Indem. Co., 298 SW.2d 529 (Mo.App. 1957)

Gambill v. Cedar Fork Mut. Aid Soc'y, 967 SW.2d 310 (Mo.App.S.D. 1998)

Nicholsv. Mama Stuffeati’s, 965 SW.2d 171 (Mo.App.W.D. 1997)

Bakewel v. Missouri State Employees Retirement Sys,, 668 S.W.2d 224

(Mo.App.W.D. 1984)

Rule 74.04(¢)
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ARGUMENT

Standard of Review

To obtain summary judgment pursuant to Rule 74.04, a movant must establish the
right to judgment as amatter of law and the abbsence of any genuine issue asto any materid

fact required to support the right to judgment. ITT Comm'| Fin. Corp. v. Mid-Am. Marine

Supply Corp., 854 SW.2d 371, 378 (Mo.banc 1993). The burden rests with the movant to
demondrate aright to judgment flowing from materid facts about which there exigs no
genuine dispute. 1d. at 380.

Summary judgment shall be entered if the motion and response show the absence of
agenuineissue asto any materid fact and the moving party is entitled to judgment asa

matter of law. Gambill v. Cedar Fork Mut. Aid Soc'y, 967 SW.2d 310, 311 (Mo.App.S.D.

1998). In reviewing the granting of summary judgment, the appellate court must scrutinize
the record in the light most favorable to the party against whom judgment was rendered.

Arbeitman v. Monumentd Life Ins Co., 878 SW.2d 915, 916 (Mo.App.E.D. 1994);

Gambill, 967 SW.2d at 312. Wherethetrial court’s order granting summary judgment
does not state the reasons for the court so holding, the appellate court shal presume that
the trid court based its decison on the grounds specified in the motion. McDowell v.
Waldron, 920 SW.2d 555, 562 (Mo.App.E.D. 1996). Appedlate review of a summary

judgment isessentidly de novo. Gambill, 967 SW.2d at 312.
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Thetrial court erred in granting summary judament becausethetrial court

ered in holding that an assessment notice allegedly mailed prior to the

unequivocal act of nonpayment of premium served as sufficient noticeto

cancd an insurance policy for nonpayment of the policy premium on the

premium duedatein that an insurer must strictly comply with the

contractual reguirements set forth in the insurance policy and, here, the

policy contained a cancellation provision directing that the insurer must

provide written notice not lessthan ten days before cancellation isto take

effect when the cancdllation is based upon nonpayment of the premium.

The assessment notice Respondents alegedly mailed to Aileen Fedler in September
1998 was not a notice of cancdlation. As acontract, an insurance policy remains subject
to rules of contract congtruction. To unilaterdly terminate a policy, a party to the contract
mugt grictly comply with any cancellation provison contained in the policy. Here, the
cancellation provison required Respondents to provide ten days written notice to Fiedler
before cancding the policy on the basis of nonpayment of the premium. LF a 176. The
policy required multiple events to occur before Respondents could cancel the policy on the
bass of nonpayment of the premium, including (1) failure to pay the premium, (2) issuance
of written notice by the insurer to Fiedler, and (3) the egpse of ten days after mailing of
the notice. Equivocd and subject to change, any notice of cancellation sent prior to
nonpayment of the policy premium cannot serve as notice sufficient to cancd the policy on

the premium due date.

16



Pursuant to the policy, cancellation of the policy could not take effect earlier than
October 24, 1998. SeelLF a 176, 273. Here, the quarterly installment of the policy
premium was due October 3, 1998. LF a 128. Aileen Fiedler faled to pay the premium by
that date. LF at 128. On October 14, 1998, Respondents mailed Fiedler a notice of
cancdlation. LF at 273. On October 21, 1998, Hesther Blair fell from atreehouse at
Hilltop Traller Court and suffered an injury to her neck. LF at 141. Because Respondents
firgt issued written notice of cancellation of the policy following nonpayment seven days
prior to the occurrence involving Heather, coverage existed under the policy for damages
which Hesther sustained.

A. Condruction of Insurance Palicies,

Insurance policies are contracts. Arbeitman, 878 SW.2d at 916. As such, the rules
of contract congtruction apply to the congtruction of insurance policies. 1d. Thus, a court
shdl interpret the terms of an insurance contract in accord with the ordinary meaning of the

language used in the policy. 1d.; American States Ins. Co. v. Broeckelman, 957 S\W.2d 461,

467 (Mo.App.S.D. 1997).

If an insurance policy is unambiguous, the court shdl enforce the policy according
to itsterms. Broeckelman, 957 SW.2d at 465. However, if the policy isambiguous, the
court shal congtrue the policy againg theinsurer. 1d. The interpretation of an insurance
contract and the determination of whether the language of an insurance palicy is ambiguous
isaquestion of law. 1d. at 465, 467.

B. Termination of an Insurance Policy Requires Strict Compliance with any

17



Cancdlation Provison Contained in the Palicy.

Generdly, the continued payment of the policy premium by an insured on or before

the due date is necessary to continue the policy in force. Hyten v. Cape Mut. Ins. Co., 663

S\W.2d 430, 431 (Mo.App.S.D. 1983). However, where an insurance policy contains a
spexific provision for cancellaion of the policy, the provision binds the parties.” Gambill,
967 SW.2d a 312. A party to the policy must gtrictly comply with a policy provison

alowing for unilatera cancellation to effectively cance an insurance policy. MEA Muit.

Ins. Co. v. Southwest Baptist College, 381 SW.2d 797, 801 (Mo. 1964); Stone & Sons,

822 S\W.2d at 568; Nicholsv. Mama Stuffesti’s, 965 SW.2d 171, 174 (Mo.App.W.D.

1997). Accordingly, Missouri courts have long recognized:
“The law isfirmly settled that, where apolicy contains a pecific
provison for cancellation by ether party, it is binding upon the parties and
must be drictly complied with in order to terminate the policy.”

Dychev. Bodtian, 229 SW.2d 25, 28 (Mo.App. 1950); See aso Southwest Baptist College,

381 S.W.2d at 801; Stone & Sons, 822 S.W.2d at 568; S& P Oyster Co., Inc., v. U.S.

"Under Missouri law, cancellation of an insurance policy must occur: (1) under the

terms of the policy or (2) by the mutua consent of the parties. Safeco Ins. Co. of America

v. Stone & Sons, Inc., 822 SW.2d 565, 568 (Mo.App.E.D. 1992). Here, Respondents made

no clam before the trid court that the insurance policy issued to Aileen Fiedler was

cancelled by mutuad consent of the parties.

18



Fiddity and Guaranty Co., 865 SW.2d 379, 382 (Mo.App.E.D. 1993). Thisrule shall be

followed *even when the provision is ‘unreasonable.’” Stone & Sons, 822 S.W.2d at 568;

Blanksv. Farmersins. Co., Inc., 97 SW.2d 1, 4 (Mo.App.E.D. 2002).

In Dyche, the Kansas City Court of Appeds held aworkers compensation policy to
cover awork place loss where an attempt by the insured to canced the policy failed to
comply with the policy’ s cancellation provison. Dyche, 229 SW.2d at 28-29. There,
Massachusetts Bonding and Insurance Co. issued aworkers compensation policy for aone
year term dated March 1946 through March 1947. 1d. at 26. In October 1946, the insured
sent aletter to an agent of the insurer identifying the policy and requesting its cancdlation.

Id. Theletter failed to specify the date on which the cancellation was to be effective. 1d. at
28. The cancdlation provison directed that
“the policy may be cancelled a any time by ether of the parties upon
written notice to the other party stating when, not less than ten days

thereafter, cancdlation shdl be effective. The effective date of such

cancellation shdl then be the end of the Policy Period.”

Id. Recognizing the rule that “where a policy contains a specific provison for cancellation
by ether party, it is binding upon the parties and must be gtrictly complied with in order to
terminate the policy,” the court found that the insured failed to comply with the policy’s
cancdlation provison. 1d. Assuch, the court concluded the policy covered an accident
suffered by an employee of the insured after deliverance of the letter to theinsurer. 1d. at

28-20.

19



Likewise, in Stone & Sons, the Court of Appedls, Eastern Didtrict, held that an
insurer did not cancel a commercid automobile policy prior to an automobile collison
where the insurer failed to comply with the cancellation provison in that the insurer mailed
the notice of cancellation to a shareholder of the insured, rather than to the insured itself,
where the provison expressly directed that such notice be sent to the “named insured.”
Stone & Sons, 822 SW.2d at 568-569. In that case, Safeco Insurance Company provided a
commercia automobile policy to arefuse hauling busness. 1d. at 566-567. The policy
required that the insurer mail or ddiver anotice of cancedlation to the named insured. Id. at
567, 568. During the term of the policy, Safeco mailed a notice of cancellation of the
policy to the operator of the company. Id. at 567. The notice did not mention the named
insured. 1d. Recognizing that “strict compliance with dl the requirementsin regard to
notice is a prerequisite cancellation,” the Court of Appeds, Eastern District, found such
notice ineffective. 1d. at 568-569.

The insurance policy issued to Fiedler by Respondents contained an express
cancdlation provision with which Respondents had to grictly comply to cancd the policy.
Dyche, 229 SW.2d a 28; See LF a 176. Thus, this Court may find that the insurance
policy did not provide coverage for the injuries sustained by Heether Blair only by holding
that Respondents gtrictly complied with the cancellation provison contained in the policy.
Aswill be discussed, however, Respondents failed to rictly comply with the cancellation
provison.

Respondents PCMIC and FMH provided a policy of commercid liability insurance

20



to Aileen Fiedler for Hilltop Trailer Court. LF at 159-177, 233-235, 271-273. The policy
was for aone year term dated April 3, 1998 through April 3, 1999. LF at 271. Policy
premiums were payable on aquarterly basis. LF a 271. The cancdllation provison
contained in the policy required Respondents to provide ten (10) days written notice prior
to the effectuation of cancellation of the policy based on nonpayment of the premium. LF
at 176. Specificdly, the provison stated:
“AMENDATORY ENDORSEMENT
MI|SSOURI

Cancdllation - The cancdlation provison of thispalicy isamended as

follows

We may cancdl this policy or any of its parts by mailing or ddivering to the

named insured a written notice before the cancellation isto teke effect. The

notice must be given:

* Not less than 10 days before the cancellation is to take effect when
the cancdlation is based upon one or more of the following reasons:
a Nonpayment of premium . . .

LF at 176; See dlso Appendix at 34. Additiondly, the endorsement required the notice of
cancellation to state “the reasons for cancellation.” LF at 176.

Under the cancellation provison, cancellation of the policy could not occur until
(2) the insured faled to pay her premium on the date due, (2) the insurer theresfter mailed

to the insured written notice of cancellation due to nonpayment of the policy premium and

21



(3) ten days dapsed from mailing of the notice. SeeLF at 176. Here, the quarterly
ingtalment of the policy premium was due October 3, 1998. LF a 128. Aileen Fiedler
faled to pay the premium by that date. LF at 128. The cancellation provison directed that
Respondents “may cancd this policy. . . by malling or ddlivering to the named insured a
written notice before the cancdllation isto teke effect.” LF a 176. According to the
policy, Respondents must give such notice “[n]ot less than 10 days before the cancellation
is to take effect when the cancellation is based upon. . . [n]onpayment of the premium.” LF
at 176. On October 14, 1998, Respondents mailed Fiedler anotice of cancdllation. LF at
273. Pursuant to the policy, cancellation of the policy could not take effect earlier than
October 24, 1998. LF at 176, 273. On October 21, 1998, Hesther Blair fell from a
treehouse at Hilltop Trailer Court and suffered injury to her neck. LF at 141.

Thus, coverage existed under the palicy for any event otherwise covered which
occurred within ten (10) days from the date Respondents mailed notice of cancellation
following nonpayment of the policy premium. LF a 176. Ten days had not elapsed after
the date Respondents mailed Fiedler notice of cancellation when Heether Blair sustained
injury. Respondents failed to Strictly comply with the cancellation provison contained in
the insurance policy by issuing written notice of cancdllaion following nonpayment of the
policy premium more than ten days prior to Heether Blair suffering injury. Assuch, the
policy a issue covered the occurrence involving Heether.

C. Equivoca and Conditiona, the Assessment Notice Allegedly Sent to Aileen Fiedler

Prior to the Premium Due Date Cannot Serve as Sufficient Notice under the Policy

22



Cancdllation Provision to Cancel the Policy on the Basis of Nonpayment of

Premium as of the Premium Due Date.

Having first sent notice of cancellation of the policy to Aileen Fiedler on October
14, 1998, Respondents must provide coverage under the policy for the injury suffered by
plaintiff on October 21, 1998. A unilaterd cancellation of an insurance policy demands
grict compliance with the conditions for cancellation provided in the policy. Southwest
Baptist College, 381 SW.2d at 801. Additiondly, notice of cancellation must be
unconditional, explicitly providing notice to the insured of cancellation of the policy
following the happening of the cause of cancellation. According to this Court, there must
be:

“an unequivocd, unmigtakable act of cancellation, not dependent
upon some future event. . . and a mere intention to cancel would not suffice
to effect a cancellation under the policy provisions.”

Southwest Baptist College, 381 S.W.2d at 801 (emphasis added). Such rule has been the

law in Missouri for more than eight decades. More than eighty years ago, the Kansas City
Court of Appeds stated that an effective notice of cancdlation shal state a present intent
to cancel an insurance policy —not subject to change or withdrawal under the

circumstances of the issuance of the notice. Mdlin v. Netherlands Ins. Co., 219 S.W. 143,

144 (Mo.App. 1920).

In Southwest Baptist Callege, the Supreme Court held that the insured had not

cancdlled a policy under the cancellation provison of afire policy maintained with MFA
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Mutud Insurance Company where the actions of the insured failed to strictly comply with

the policy’s cancdlation provison. Southwest Baptist College, 381 SW.2d at 803. In that

case, the insured, Southwest Baptist College, purchased multiple policies with MFA to
insure various buildings on campus. Id. at 799. One such policy placed $42,500 of
insurance on acampus auditorium. 1d. Theresfter, college administrators adopted a new
insurance program. Intending to cancel dl policies then maintained by the college, the
business administrator wrote aletter to MFA referencing a separate policy and directing
MFA to cancel the policy named in the correspondence. 1d. at 800. Because college
personnel were not aware of the auditorium policy at the time, the college administrator did
not send a letter to MFA referencing that policy. 1d. During the term of the $42,500
policy, fire destroyed the auditorium. 1d.

According to the Court, the policy covered the auditorium loss because the insured
failed to comply with the cancellation provison contained in the policy. The cancdlation
provison smply directed that the “ policy shdl be cancdled a any time a the request of
theinsured. . ..” 1d. a 801. According to the business manager, the administrator would
have a sent a cancdllation letter on the policy had college officids known of its existence.
Id. a 800. No matter concluded the Court. “There having been no cancellation by the
parties under the contract provison for cancdlation. . . the policy remained in full force
and effect as a subssting contract between the parties. ... ” 1d. at 803.

Inthetria court below, Respondents asserted that Respondent PCMIC mailed an

assessment notice to Fiedler on September 14, 1998. LF at 180. According to
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Respondents, the notice ingtructed Fedler that “the policy would be void if the premiums
were not paid” by the due date. LF at 180.

However, any assessment notice mailed by Respondents in September 1998 to
Aileen Fedler was subject to change and was equivocal. No notice mailed prior to the
premium due date could serve to unequivocdly cance the policy on the basis of
nonpayment of premium until the due date of the premium installment passed. The notice
alegedly sent Fedler remained subject to change under the very circumstance of the
issuance of the notice. Had Fiedler paid the ingtalment premium prior to the due date,
Respondents could not canced the insurance policy on the basis of nonpayment of premium.
Under such circumstance, any cancellation notice provided by the assessment notice would
have been subject to withdrawa. At mogt, the language on the assessment notice served
only to communicate the intention of Respondents to cancel the policy under its
cancdlation provison should the insured fall to timdy pay the ingtdlment premium.

Accordingly, any assessment notice sent prior to the premium due date cannot serve
to cancel the insurance policy -- nor can such notice serve asthe basis for agrant of
summary judgment. The policy required Respondents to mail notice of cancellation to
Fedler informing her of cancellation not less than ten prior to the effective date of
cancdlaion in the event of nonpayment of the instalment premium. Respondents mailed
such notice — on October 14, 1998. However, Heather suffered injury seven days later —
prior to the effective date of cancellation pursuant to the insurance contract between

Respondents and Fiedler. Dependent upon future nonpayment of the ingtalment premium,
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any notice provided in September 1998 of an intention to cancel cannot serve as sufficient

notice of cancellation. See Southwest Baptist Callege, 381 S.W.2d at 801; Mdin, 219

SW. a 144. Much like the letter mailed by the insured to MFA in the Southwest Baptist

Coallege case, any assessment notice mailed by Respondents prior to the premium due date
amounts merdly to notice of an intention to cancd the policy should the insured fall to pay
the installment premium prior to the due date.

For such reason, this Court should hold that the trid court erred in granting
summary judgment to Respondents because, a the earliest, the cancellation of the policy
issued by Respondentsto Aileen Fiedler became effective October 24, 1998, three days
after Heather Blair sustained injury on the insured premises. As such, this Court should
reverse the summary judgment entered by the trid court on behaf of Respondents.

1. Thetrial court erred in granting Respondents summary judgment because

thetrial court improperly held that Respondents possessed no duty to pay

any benefit under the policy due merely to thefailure of Aileen Fiedler to pay

the quarterly installment of the policy premium in that (1) the insurance

policy contained a cancedllation provison with which Respondentsfailed to

grictly comply and (2) an insurance policy “terminates’ at the expiration of

the palicy by lapse of the policy period and, here, the policy was for a one

year term expiring in April 1999, nearly six months after the occurrence

involving Heather Blair.

In their motion, Respondents PCMIC and FMH further asserted that Respondents
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possessed no respongbility under the policy because Aileen Fiedler faled to pay the
insurance premium when due. LF a 129. In support, Respondents cited the generd rule
that the continued payment of the policy premium by an insured on or before the due date is
necessary to continue the policy inforce. LF at 129; See Hyten, 663 SW.2d at 431. The
goparent reliance of thetrid court on this rule in entering judgment on behdf of
Respondents proves erroneous, however, because such dependance failsto consder the
presence of an express cancellation provison in the policy at issue here. SeeLF at 287.

In Hyten, the Missouri Court of Appedls, Southern Didtrict, upheld a grant of
summary judgment where the evidence indicated that the insured falled to pay his premium
when due, had received notice approximately 30 days before the due date that the policy
would lgpseif the premium was not paid when due, and was natified by the insurer that the
policy lapsed for nonpayment of premium prior to afire for which theinsured claimed
coverage. Hyten 663 SW.2d at 431-432. There, the insured purchased a policy on a
mobile home. Id. a 431. The policy at issue in that case apparently did not contain a
cancellation provison defining the obligation of the insurer where the insured failed to
make a periodic ingalment premium payment; the opinion makes no mention of any
cancellation provison whatsoever. Seeld. a 431. Additiondly, the insured failed to file
with thetrid court any verified denid of the assertions put forth in the motion for summary
judgment. Id.

Thus, the policy at issuein Hyten differsin & least one significant manner from the
policy conddered by the Court in this gpped. Unlike the Hyten palicy, the policy issued by
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Respondents to Aileen Fiedler contained an express cancellation provision directing how
the insurer shdl cancd the policy. Compare Hyten, 663 SW.2d at 431 to LF at 176; See

aso Gambill, 967 S.W.2d at 312; Southwest Baptist College, 381 S.W.2d at 801; Stone &

Sons, 822 SW.2d at 568. Here, the cancellation provison demanded the insurer give
notice not less then ten days before the cancellation was to take effect when the
cancellation was based upon nonpayment of the policy premium. LF at 176. Contrary to
the conclusion reached by thetria court, such provison necessarily requires that the only
vaid cancdlation notice is notice provided after the time for making payment of the

premium has expired. See Southwest Baptist College, 381 SW.2d at 801; Mdin, 219 S.W.

at 144. Hytendoes not ingtruct otherwise. Hyten, 663 SW.2d at 430. Thus, having falled
to comply with the cancellation provision, Respondents shal not now be able to avoid

coverage for the incident involving Heether Blar. Dyche, 229 S.W.2d at 28; Southwest

Baptist College, 381 SW.2d at 801; Stone & Sons, 822 SW.2d at 568; S& P Oyster Co.,
865 SW.2d at 382.

Furthermore, interpretation of the cancellation provision to permit an assessment
notice sent prior to nonpayment to serve as adequate notice renders the cancellation
provision contained in the insurance policy here anullity. Under such a congtruction, the
insurer could send at any time following formation of the insurance contract notice to its
insured gtating that the policy shdl be void if subsequent ingdlment premiums are not paid
by the applicable due date, wait for nonpayment or late payment, provide no additiona

notice of cancdlation, and clam cancellation of the policy as of the date of the installment
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premium due date. Under such aholding, an insurer might rely on notice of cancellation
served months or years prior to late or nonpayment in asserting cancellation of the policy
pursuant to a cancdllation provison Smilar to that contained in the policy here. Such rule
ignores the very purpose of placing such a provison in the policy —to provide the insured
with the opportunity to pay the premium or procure other insurance prior to the effective
date of cancellation.

Additiondly, besdes deding with the circumstance of nonpayment of premium, the
provison aso directs that the insurer must provided ten (10) days written notice when
moving to canced the policy on the basis of fraud or misrepresentation, changesin
conditions which materidly increase the hazards origindly insured, insolvency of the
insurer, and the involuntary loss by the insurer of reinsurance for the policy. LF at 176.
The provison mandates that Respondents must provide not less than 60 days written notice
when cancellation of the policy is based on “reasons other than those stated above.” LF a
176. The ordinary meaning of such language supposes that some event must occur which
would prompt the insurer to issue the cancellation notice. SeelLF at 176. A contrary
reading would make the written notice usdess -- afterdl, the policy setsforth the various
circumstances under which the insured may unilaterdly cancd the policy. Therefore, this
Court should hold that correspondence sent to an insured shal not serve as notice of
cancdlation under the policy unless such notice is mailed after the occurrence of some
event -- here, the nonpayment of the policy premium.

Findly, Respondents PCMIC and FMH asserted before the tria court that
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Respondents did not attempt to “cance” the policy but that the policy terminated by virtue
of nonpayment of the policy premium. SeeLF at 182. According to Respondents,
nonpayment of the policy premium served to terminate, rather than cancd, the policy. LF
at 182. A finding by thetrid court that the policy “terminated” by virtue of the nonpayment
of the premium cannot support the grant of summary judgment because the policy here did
not terminate in that the ingtalment premium due in October 1998 was the third of four
ingalment payments due in the one year period of the policy. LF at 271-273.
“Cancdlation,” as used in insurance law, means termination of a policy prior to

expiration of the policy period by act of one or dl of the parties. Waynesville Sec. Bank v.

Stuyvesant Ins. Co., 499 SW.2d 218, 220 (Mo.App. 1973). In contragt, “termination”

refers to the expiration of the policy by lapse of the policy period. Id. In Waynesville Sec.
Bank, the Court found that the policy a issue “terminated” when the policy expired at the
conclusion of its one year term. In that case, the policy covered aperiod of twelve (12)
months and contained no mention of renewad or of agrace or extenson period. Id. at 219-
220. Accordingly, the Court found the insurer not liable for fire damage to plaintiff’'s
trailler which occurred four days after the expiration of the policy. 1d. at 220, 222.

Under the facts presented to the court below, afinding that nonpayment of the
premium served to “terminate’ the policy cannot support the grant of summary judgment by

thetria court. Unlike the circumstance presented to the Court in Waynesville Sec. Bank,

the policy here did not “terminate’ by virtue of the expiration of the policy period. LF at

273, 275. The policy wasfor a one year term dated April 3, 1998 through April 3, 1999.
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LF a 271. Policy premiums were due on aquarterly bass. LF at 271. By admisson of
Respondents, the policy expired on April 3,1999. LF at 271. One such ingdlment
payment was due October 3, 1998. LF at 273. In correspondence addressed to Aileen
Fedler's counsd, Raph Schamburg, an agent of Respondents, admitted: “We believe that it
isvery clear that the above policy was cancelled for nonpayment after it became
delinquent.” LF at 273 (emphasis added). Seven months earlier, Chris Schamburg of
Respondent PCMIC gated to Aileen Fiedler: “we will not be able to open aclaim on the
above referenced policy due to cancellation of that policy. . . for non-payment of required
premium.” LF at 275. Thus, the policy term did not expire in October 1998.

Therefore, pursuant to the law of Missouri and the facts as presented to the tria
court in the proceedings below, this Court should reverse the grant of summary judgment
by the trid court to Respondents.

[1I. Thetrial court erred in granting Respondents summary judgment because

ther e exists a genuine issue of material fact regar ding whether Respondents

mailed notice of cancellation to Aileen Fiedler in September 1998 in that

(1) the assessment notice does not unconditionally provide notice of

cancellation on the basis of nonpayment of policy premium. (2) Aileen Fiedler

testified that she received no such notice, and (3) the affidavit filed by

Respondentsto support their contention of proof of mailing of the assessment

notice failed to comply with the requirement of Rule 74.04(e) requiring the

attachment or simultaneous service of sworn or certified copies of all
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documentsreferred to in the affidavit.

Should this Court find the alleged assessment notice may serve as notice of
cancellation, there exists a genuine issue of materid fact regarding whether Respondents
took “an unequivoca, unmistakable act of cancellation” ten days prior to the injury suffered
by Heether Blair. Cancdlation of an insurance policy requires “strict compliance with the

conditions provided in the policy for cancdlation.” Nichals, 965 SW.2d at 174.

Generdly, whether an insurance policy has been cancdlled isa question of fact. Id. Where
an insurer seeksto cancd a policy pursuant to a cancellation provison, the insurer must
prove that it mailed anotice of cancellation to the insured a the address shown on the
records of the insurer. Gambill, 967 SW.2d at 312. Under Missouri law, proof of mailing
requires:
“proof that the letter was put in an envelope with sufficient postage

with the correct address of the addressee recipient and was placed in the

mail.”
Nichals, 965 SW.2d a 175. Testimony of an insured that she did not receive purported

notice of cancdlation is evidence that such notice was not mailed. Irdland v. Mfrs. &

Merchants Indem. Co., 298 S.W.2d 529, 533 (Mo.App. 1957); Gambill, 967 SW.2d at

312.
Furthermore, the terms of a document must generdly be proven by production of
the origind of that document. Nichals, 965 SW.2d at 174. Secondary evidence may be

admitted if the offering party demondirates that the primary evidence islost or destroyed,
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isoutsde the jurisdiction, isin the possession or control of an adversary or is otherwise
unavailable or inaccessble. 1d. However, extringc evidence may not be offered when the
origind has been destroyed, logt, or has become unavailadle through the serious fault of the
party offering the secondary evidence. Id.

In Gambill, the Missouri Court of Appedls, Southern Didtrict, found that evidence
put forth by plantiff in response to amotion for summary judgment supported an inference
that defendant insurer had not mailed notice of cancellation as demanded by the policy.
Gambill, 967 SW.2d at 312-313. In that case, defendant’ s secretary testified that the
insurer mailed anotice identical to an exhibit produced during discovery based on the
gppearance of the insured’ s name in the insurer’s “* cash book’ and a notation that the
‘amount due’ was $80.” 1d. at 311, 312. Defendant did not produce a copy of the alleged
notice and could not identify the date on which defendant alegedly mailed the notice. 1d. at
311. Inresponse, plaintiff and his wife denied recaiving the aleged assessment notice. 1d.
a 311, 312. The Court held such facts demonstrated a genuine issue as to amaterid fact
underlying defendant’ s right to judgment —whether defendant mailed the aleged notice to
plaintiff at the address shown on defendant’ s records. 1d. at 313.

Here, the trid court both improperly considered the assessment notice dlegedly
sent by Respondentsto Fiedler in September 1998 as “notice of cancellation” and ignored
testimony of Fiedler that she not receive any notice of any type prior to the date Heather
Blair suffered injury. Firg, the notice presented by Respondents to the trid court in

support of their motion for summary judgment cannot congtitute notice of cancellation
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under the policy. The policy required Respondents to mail or ddliver to the insured a
“natice of cancdlaion” which identified “nonpayment of premium” as the reason for
cancdlation. LF at 176. However, the notice does not unconditionally or unequivocally
provide notice of cancellation on the bass of nonpayment of the policy premium. LF a
149. Titled merdy “NOTICE OF PAYMENT DUE,” the assessment notice filed with the
trid court sates only “policy void if not paid by due date.” (Emphasis added). LF at 149.
The notice does not explicitly state that cancellation shall occur on any given date because
of some event which previoudy occurred. See LF at 149.

Moreover, evidence in the record indicates the presence of a genuine issue of
materid fact asto whether Respondents mailed any notice. Fiedler, like plaintiff and his
wifein Gambill, testified that she did not receive any notice from her insurer. Inthe
underlying case, Fiedler tedtified that she never recelved through the mail any notice
regarding the ingtalment premium. LF at 281-284. In fact, Fiedler testified that she first
learned of the purported cancellation of the policy when she went to the offices of
Respondent PCMIC to report the incident involving Heather to Schamburg. LF at 284, 286.

Under Irdand and Gambill, such tesimony creates a genuine issue of fact regarding the

issue of mailing of the assessment notice in September 1998. Seelrdand, 298 SW.2d at

533; Gambill, 967 S.W.2d at 312-313; Nichdls, 965 SW.2d at 175.

Findly, pursuant to Rule 74.04(e), the tria court should not have considered the
documents attached in support of the Affidavit of Ralph Schamburg. Rule 74.04(e) directs
“Supporting and opposing affidavits shal be made on persona
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knowledge, shdl set forth such facts aswould be admissible in evidence, and
shdl show affirmatively that affiant is competent to testify to the maiters
gtated therein. Sworn or certified copies of al papers or parts thereof
referred to in an affidavit shal be attached thereto or served therewith.”
Rule 74.04(e). Rule 74.04(e) requires the affidavit follow subgtantidly the same form asif

the affiant were tegtifying. Bakewell v. Missouri State Employees Retirement Sys., 668

SW.2d 224, 227 (Mo.App.W.D. 1984). In ruling on asummary judgment motion, a court
should not congder an affidavit falling to meet the criteria put forth in therule. 1d.

In Bakewdl, the Western Didtrict reversed a grant of summary judgment, holding
that the tria court improperly considered an affidavit filed in support of asummary
judgment motion where the affidavit failed to comply with Rule 74.04(e). 1d. There,
movant filed a motion for summary judgment, relying upon a supporting affidavit and its
answver and requested judicid notice of certain Sate regulaions. 1d. a 226. The affidavit
filed by movant referenced and described records kept by movant relating to the underlying
cdam. Id. at 227. However, the affiant failed to attach sworn or certified copies of the
records referred to in the affidavit and omitted to qualify the records as business records.
Id. Under such circumstance, the court held that the affidavit should be disregarded and that
movant failed to place the necessary documents before the court. 1d. The Western Didtrict
Stated:

“What is absent is testimony concerning the time and mode of their

preparation, their identification, and that they were kept in the regular course
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of [movant's] business. The affidavit suffers afurther defect in thet it falls,
contrary to the specific direction of Rule 74.04(e), to have attached sworn or

certified copies of the records referred to in the affidavit.”

The affidavit served as the only proof presented by Respondents demondtrating
mailing of an assessment notice to Aileen Fiedler in September 1998. See LF at 147-149.
In the affidavit, Schamburg tetified, in pertinent part:

“5. That aNotice for Payment of Premium was mailed to Aileen

Fedler by deposting the samein the U.S. Mail, postage prepaid, at the last

known address provided by Aileen Fiedler to this office on September 14,

1998, notifying her that premium payments were due by October 3, 1998 and

that the policy would be void if premiums were not paid.

6. Attached heretoisan exact copy of the type of notice sent to

Aileen Fiedler for premium payment and document verifying when said

notice was sent.”

LF at 147-148 (emphasis added). Though the proponent of the September 1998
assessment notice, Respondents did not produce to the trid court elther the original or a
copy of the notice dlegedly sent to Aileen Fedler in September 1998. SeeLF at 102-183.
The Schamburg Affidavit references two documents attached thereto: “An exact copy of
the type of notice sent to Aileen Fiedler” on September 14, 1998 and a * document

verifying when said notice was sent.” LF a 147-148. Neither document is sworn or
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certified® SeeLF at 149-150. Thus, the copies of the documents attached to the affidavit
fail to comply with the requirements put forth in Rule 74.04.

Therefore, the triad court erred in congdering documents attached in support of the
Schamburg Affidavit.  Though the affidavit generdly offers that Schamburg has persond
knowledge of “the facts sworn to herein” and of the insurance policies provided by
respondents to Aileen Fedler, the affidavit contains no further statement demonstrating
Schamburg' s competence to testify about the dleged mailing of the Notice of Payment of
Premium to Fedler in September 1998. See LF at 147-148. Indeed, the notice provided
the court demondtrates on its face the unreliability of the notice and Schamburg's
testimony in paragraph 5 regarding mailing of notice. SeeLF at 147-149. The *exact copy
of the notice that was sent to Aileen Fiedler” attached to the affidavit states “BILLED
ANNUALLY.” LFat 147, 149. Without dispute, Respondents billed the policy hereon a
quarterly basis. LF at 271, 282.

Additiondly, the affidavit fals to lay any foundation for congderation of the

8n addition, neither Respondent produced a copy of either of these documents to
Hesather Blair during discovery despite a Request for Production served on each demanding
“Any correspondence or notices between [this defendant] and Aileen Fiedler, d/b/aHilltop
Trailer Court.” LF a 208-263. Appellant requested the trid court strike paragraphs 5 and
6 of the Schamburg Affidavit. LF at 191. Thetria court apparently denied such request.

LF at 290.
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documents attached to the affidavit. The afidavit fails to establish the identity of the
“document verifying when [the] notice was sent,” the time and mode of the preparation of
both that document and the attached notice, and that both documents were kept in the
regular course of Respondent PCMIC’'sbusiness. SeeLF at 147-148. Coupled with the
denid of Fedler that she recaived anotice prior to the incident involving Hegther, such
evidence does not demongtrate the absence of a genuineissue of fact concerning whether
Respondents mailed the assessment notice to Fiedler on September 14, 1998. As such, the
trid court erred when the court considered, and denied to strike as prayed by Appellant,
paragraphs 5 and 6 of the Schamburg Affidavit and the documents attached thereto.

Under the facts presented to the trid court in the competing motions for summary
judgment, this Court should find that a genuine issue of materid fact exigs asto whether
defendants mailed the assessment notice to Aileen Fiedler in September 1998. As such,
summary judgment remains ingppropriate and this Court should reverse the judgment of the
tria court and remand this case to the Circuit Court of Perry County for further
proceedings.

CONCLUSION

As succinctly stated by the Honorable Lawrence E. Mooney in the Dissent of the
Opinion of the Court of Appeals, Eastern District, entered below, “The document that the
insurance companies proffersin satisfaction of their contractud duty to notify the policy
holder is not labeled as a notice of cancellation, is not worded to effect a present,

unconditiona cancellation, and was given before cause for cancellation existed.” Appendix
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a Al4.

WHEREFORE, for the reasons set forth herein, Appelant Hesther Blair, aminor, by
and through Next Friend, Carla Snider, respectfully prays this Court make and enter its
Order reversing the Judgment entered by the trid court granting Respondents Motion for
Summary Judgment and remanding this cause to the Circuit Court of Perry County for

reingtiatement and further proceedings and for such other and further relief asthis
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Court deems just and proper under the circumstances.

By

RESPECTFULLY SUBMITTED,

CASEY & MEYERKORD

Stephen F. Meyerkord #25779
Matthew J. Devoti #47751
Attorney for Plaintiff

One Metropolitan Square, Suite 3190
. Louis, Missouri 63102

(314) 421-0763

Fax (314) 421-5059
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